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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CERBER, Chi ef Judge: On January 2, 2003, respondent sent

petitioner a Notice of Determ nation Concerning Collection

Action(s) Under Section 6320' and/or 6330 (notice of

1 Unl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect for the
years at issue.
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determ nation), in which respondent sustained the filing of a
Federal tax lien for petitioner’s 1993, 1995, and 1996 tax
l[iabilities. Petitioner had previously nade two offers-in-
conprom se regarding these tax liabilities. Respondent rejected
the first offer and returned the second.

The issue for consideration is whether respondent abused his
di scretion by sustaining the filing of the Federal tax |ien.

FI NDI NGS OF FACT?

Petitioner resided in Ponpano Beach, Florida, when the
petition in this case was filed. He was self-enployed for
t axabl e years 1993, 1995, and 1996 (collectively, the subject
years), operating a business known as “Professional
| nvestigations and Consulting Inc.”. Petitioner filed untinely
tax returns for all subject years, with unpaid tax liabilities
for 1995 and 1996 and a small refund for 1993. At all relevant
tinmes, petitioner had an unpaid Federal incone tax liability
outstanding for each of the subject years, nuch of which arose
out of self-assessnent.® Petitioner was not nmarried and did not

file joint returns for the taxable years under consideration.

2 The parties’ stipulation of facts is incorporated by this
ref erence.

3 All of the 1995 and 1996 liabilities arose fromunpaid tax
shown on petitioner’s self-assessed tax returns, while an audit
for the 1993 taxable year resulted in a deficiency determ nation
for that taxable year
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Petitioner did not petition this Court to redeterm ne any of the
tax liabilities, and the underlying tax liabilities are not in
di sput e.

Petitioner married during 1997, and on February 10, 1997, he
and his wife purchased a residence as tenants by the entireties.
Petitioner contributed $50,000, or one-half of the downpaynent.

Bet ween COct ober 25, 1994, and Decenber 2, 1997, respondent
assessed tax and additions to tax against petitioner for 1993,
1995, and 1996, based on audit exam nations and anmounts shown as
due on inconme tax returns. On Decenber 3, 1997, petitioner sent
respondent a Form 656, O fer-in-Conpromse (first offer), based
on doubt as to collectibility for the subject years, offering to
settle the total outstanding tax liabilities for $16,209. At
that time, petitioner’s outstanding and unpaid tax liability was
$26, 266. 06. Petitioner on Form 433-A, Collection Information
Statenent for Individuals, clained that he had a 50- percent
interest in his hone and nonthly net business inconme and |iving
expenses of $1,400 and $1, 648, respectively. On February 13,
2001, respondent sent petitioner a notice rejecting petitioner’s
first offer, stating that the amount owed was | egally due and
appeared to be collectible.

On Septenber 5, 2001, petitioner submtted a second offer-

i n-conprom se (second offer) for the subject years, this tinme for

$2,200. In the second offer, petitioner’s only reference to his
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wi fe's physical condition was the statenent: “ny wife is
unenpl oyable. She is on Social Security Disability and earns no
inconme.” At that time, petitioner’s total outstanding tax
l[iability had increased to $38,165.32. Petitioner claimed on the
Form 433- A that he had a 25-percent interest in his honme and
nont hl y net business incone and |iving expenses of $2,550 and
$3, 384, respectively.* On Form 433-A, petitioner explained his
home ownership as follows: “As | borrowed ny contribution toward
t he purchase of the honme, and as a result of the fact that ny
wfe' s assets were the basis for the ability to obtain the
nortgage in the first place, ny interest in the house is 25%
while hers is 75%” On June 17, 2002, respondent returned the
offer, stating that petitioner did not have any changed
ci rcunstances and that the offer was not materially different

fromthe prior offer.

* The total living expenses for both offers were cal cul ated
by petitioner as follows:
Expense First Ofer Second O fer

Nat i onal st andard? $448 - 0-
Housing/utilities 1, 000 $2, 042
Transportation --- 800
Heal t h i nsurance prem um 200 340
Taxes --- 100
Li fe i nsurance --- 102

Tot al 1, 648 3,384

Y1 ncludes clothing and cl ot hi ng services, food,
housekeepi ng supplies, personal care products and services, and
m scel | aneous.
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For the first offer, respondent accepted petitioner’s
cl ai med anount of nonthly business net incone but determ ned
petitioner’s allowable |iving expenses to be $433 on the basis of
the national standard expenses table anount. For the second
of fer, respondent determ ned petitioner’s net nonthly business
income to be $3,108, on the basis of petitioner’s clainmed revenue
and expenses after disallow ng sone expenses that were doubl e-
count ed as bot h busi ness and personal expenses. To estimte
petitioner’s |living expenses, respondent first conputed
petitioner’s and his wife's shares of nonthly inconme, on the
basis of the reconputed $3, 108 incone and petitioner’s wife's
$1, 638 of Social Security and interest incone reported for her
2000 taxable year. On the basis of this information, respondent
determ ned that petitioner generated 65 percent of the incone and
petitioner’s wife generated 35 percent of the incone.

Respondent then applied this percentage to reconpute
petitioner’s expenses on the basis of petitioner’s own
cal cul ations or amounts indicated for |ocal or national
standards. Respondent allowed the full amunt of the clai ned
life insurance expense but prorated petitioner’s clained health
i nsurance prem um and taxes by 65 percent. Al so, respondent
allowed the full Broward County |ocal standard anount for
transportation but allowed only a 65-percent prorated anmount of
the | ocal standard for housing and of the national standard

expense.
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Respondent al so determ ned, for both offers, petitioner’s
equity in assets, on the basis of petitioner’s submtted
information, statenments fromthird parties, and a revi ew of
public records. Respondent determ ned the value of petitioner’s
hone to be $342,096 for the first offer, on the basis of a
val uation by the Broward County Property Appraiser. For the
second offer, respondent determ ned the value of petitioner’s
home had increased to at |east $610, 000, because a simlar hone
wWth a tax assessnent |ower than petitioner’s hone had sold for
that much in the sane devel opnent. The conbi nation of
petitioner’s equity and earnings nultiple resulted in a
determ nation that petitioner’s reasonable collection potenti al
(RCP) exceeded both the anobunt of the offer and the outstandi ng

tax liability for both offers.?®

5 The cal cul ati ons can be summari zed as foll ows:

First Ofer Second O fer

Equity in hone?! $20, 688 $41, 746
| RA 2,000 1, 809
Cash on hand 5,738
Net val ue of assets 22,688 49, 293
Mont hly i ncone $1, 400 $3, 108
Less: Expenses (433) (2,423)
Di sposabl e i ncone 967 685
Mul tiple X 48 X 48
Val ue of incone 46,416 32, 880
Reasonabl e col |l ection 69, 104 82,173
Tax liability 26, 266 38, 165
ac 16, 209 2,200

! Val ue based on 50 percent ownership for first offer and 25
percent ownership for second offer
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On June 24, 2002, respondent filed a notice of Federal tax
lien on petitioner’s property. On June 28, 2002, respondent sent
petitioner a Notice of Federal Tax Lien and Your Right to a
Hearing. On July 3, 2002, petitioner filed a Form 12153, Request
for a Collection Due Process Hearing. Petitioner attended the
Cct ober 24, 2002, hearing but did not present any collection
alternatives or make any additional offer and refused to consider
any collection alternatives that did not entail renoval of the
tax lien. On January 2, 2003, respondent sent petitioner a
notice of determnation in which the filing of the Federal tax
[ien was sust ai ned.

OPI NI ON°

Petitioner made two offers in this case to settle his

Federal inconme tax liability. Respondent accepted neither offer,

then placed a Federal tax lien on petitioner’s property. W

6 Petitioner served untinely discovery requests upon
respondent. In addition, petitioner attenpted to offer
docunentary evidence with his posttrial brief. Petitioner argues
t hat he has been prejudiced by not being able to gather or submt
evi dence necessary to adequately present his case. Petitioner
did not tinely nove the Court to conpel discovery. See Rule
104(b). Mre inportantly, petitioner has provided no evidence
that respondent failed to conply with petitioner’s requests or
m sled petitioner in any way. Finally, we will not treat
docunents attached to briefs as evidence. Rule 143(b); difton-
Bligh v. Commi ssioner, T.C Meno. 2003-44. W note that, even if
t he docunents offered by petitioner were adm ssible, they would
not change the outcone of this case.
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deci de whet her respondent abused his discretion in filing the
lien. That question depends on whether respondent’s failure to
accept petitioner’s offers was an abuse of discretion. Nearly 4
years separated the first and second offer, and the second offer
was substantially less than the first. Because the making of the
second offer was so long after the first and the second offer
preceded the filing of the Iien, we need to consider only whet her
respondent abused his discretion in rejecting the second offer.”

Section 6320 provides that a taxpayer shall be notified in
witing by the Secretary of the filing of a Federal tax lien and
provided with an opportunity for an adm nistrative hearing. Sec.
6320(b). Hearings under section 6320 are conducted in accordance
with the procedural requirenents set forth in section 6330. Sec.
6320(c).

When an Appeal s officer issues a determ nation regarding a
di sputed collection action, a taxpayer may seek judicial review
with the Tax Court or a District Court, as appropriate. Sec.

6330(d); see Davis v. Conm ssioner, 115 T.C 35, 37 (2000); CGoza

v. Comm ssioner, 114 T.C. 176, 179 (2000). Where the validity of

the underlying tax liability is properly at issue, the Court wll

review the matter de novo. Sego v. Commi ssioner, 114 T.C. 604,

610 (2000). However, when the validity of the underlying tax is

" W& consider the first offer only to the extent helpful to
det erm ne whet her respondent abused his discretion in rejecting
t he second offer.
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not at issue, the Court will review the Conm ssioner’s
adm ni strative determ nation for an abuse of discretion. 1 d.;

Goza v. Conmi ssioner, supra at 181-182. Petiti oner does not

di spute the validity of the underlying tax. Accordingly, our
review is for an abuse of discretion.

We do not conduct an independent review of what woul d be
acceptabl e offers-in-conprom se. W review only whether the
Appeal s officer’s rejection of the offer-in-conprom se was
arbitrary, capricious, or wthout sound basis in fact or |aw

Whodral v. Comm ssioner, 112 T.C 19, 23 (1999). The Court

consi ders whet her the Comm ssioner abused his discretion in
rejecting a taxpayer’s position with respect to any rel evant
i ssues, including offers of collection alternatives, which

i nclude an offer-in-conprom se. See sec. 6330(c)(2)(A).

Section 7122(a) authorizes the Secretary to conprom se any
civil case arising under the internal revenue |aws. The three
standards that the Secretary may use to conpromse a liability
are doubt as to liability, doubt as to collectibility, and the
pronotion of effective tax adm nistration. Sec. 7122(c)(1l); sec.
301. 7122-1T(b), Tenporary Proced. & Adm n. Regs., 64 Fed. Reg.

39024 (July 19, 1999).8 Petitioner bases both offers on doubt as

8 Sec. 7122(c) is effective only for offers-in-conprom se
submtted after July 22, 1998. Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec. 3462,
112 Stat. 764. Sec. 301.7122-1T(b), Tenporary Proced. & Adm n.
Regs., 64 Fed. Reg. 39024 (July 19, 1999), is effective for
offers submtted after July 19, 1999, but sec. 301.7122-1,



to collectibility.
Section 7122(c) provides the standards for eval uation of
such offers. Under section 7122(c)(2):

(A * * * the Secretary shall devel op and publi sh
schedul es of national and |ocal allowances designed to
provi de that taxpayers entering into a conprom se have
an adequate neans to provide for basic |living expenses.

(B) Use of schedul es.--The gui deli nes shal
provide that officers and enpl oyees of the Internal
Revenue Service shall determne, on the basis of the
facts and circunstances of each taxpayer, whether the
use of the schedul es published under subparagraph (A)
is appropriate and shall not use the schedules to the
extent such use would result in the taxpayer not having
adequate nmeans to provide for basic |iving expenses.

Under the regulations for doubt as to collectibility cases:

A determ nation of doubt as to collectibility wll
include a determnation of ability to pay. * * * To
guide this determ nation [of the anount of the
taxpayer’s basic |iving expenses], guidelines published
by the Secretary on national and |ocal |iving expense
standards will be taken into account. [Sec. 301.7122-
1T(b) (3)(ii), Tenporary Proced. & Adm n. Regs., supra.]
Thus, use of the national and | ocal average statistics

publ i shed by the Internal Revenue Service is an appropriate
met hod to determ ne a taxpayer’s nonthly expenses. By using

nati onal and | ocal averages for sone of petitioner’ s expenses

Proced. & Admin. Regs., applies to offers pending on or submtted
on or after July 18, 2002. W do not need to address the
applicability of the statute and the regulations to the first

of fer because we focus on the second offer. The second offer was
made on Sept. 5, 2001, and returned on June 17, 2002, after the
effective date of the statutory change and the tenporary

regul ation but before the effective date of the new regul ation.
The statute and the tenporary regulation are therefore effective
for the second offer. See Glvin v. Conm ssioner, T.C Meno.
2003- 263, for a discussion of the addition of sec. 7122(c).
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rather than petitioner’s submtted expenses, the Appeals officer
characterized petitioner as able to provide for basic |iving
expenses. Thus, the Appeals officer did not violate statutory
[imts by using the tables. See sec. 7122(c)(2)(B). In
addition, petitioner has not shown that his submtted expenses
were nore appropriate than the national or |ocal averages.
Respondent’s proration of some of petitioner’s expenses was
appropri ate because even though petitioner clains to incur all of
t he househol d expenses because of his wife's disability and | ack
of incone, information returns show that his wife still generates
passive incone. While that inconme should not be considered in
determ ning petitioner’s collection potential, it should be
considered in determning petitioner’s responsibility for shared
living expenses. 1 Adm nistration, Internal Revenue Manual
(CCH), sec. 5.8.5.5.3, at 16,342. Accordingly, respondent’s use
of the national and | ocal averages conbined with a prorated
expense all owance was a reasonable way to estinate petitioner’s
expenses.

The denial of petitioner’s offers was based on objective
conput ations of petitioner’s disposable incone and assets,
conputed separately for each offer. The revenue officer even
considered the all eged decrease, to 25 percent, in petitioner’s

equity ownership in the hone between the first and the second
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offer.® Respondent refused the second offer after applying the
nati onal and | ocal averages to estimte petitioner’s expenses
because the RCP exceeded the full amount of the tax liability and
was certainly much nore than petitioner’s offer. |In fact,
petitioner’s second offer falls short of a reasonable offer even
if his own cal culation of expenses is used. The equity in
petitioner’s hone al one exceeds both the offer and the ful

anount of the tax liability, even at 25-percent ownership. Even
if we recalculated petitioner’s RCP in a manner nost favorable to
petitioner, using a negative nultiple of petitioner’s cashfl ows
with which he could offset equity in his other assets, ! the RCP
woul d far exceed petitioner’s $2,200 offer and cover nobst of the

out standi ng $38,165.32 tax liability.' Thus, petitioner’s

9 Cal cul ati on of 50-percent or only 25-percent hone
ownership al so shows that respondent in no way considered
petitioner’s wife's assets in determning petitioner’s reasonabl e
collection potential, despite petitioner’s allegations to the
contrary.

10 The regul ations and the internal revenue nmanual are both
silent on how to apply a negative future incone. See sec.
301. 7122-1T(c), Tenporary Proced. & Adm n. Regs., supra; 1
Adm ni stration, Internal Revenue Manual (CCH), sec. 5.8.5.5, at
16, 339.

1 The collection potential based on negative incone is
shown in the follow ng cal cul ati on:

Second O fer

Equity in honme $41, 746
| RA 1, 809
Cash on hand 5,738
Net val ue of assets 49, 293

Mont hly i ncone $3, 108



second of fer was inadequate.

Petitioner argues that respondent’s haste in filing the
notices of lien shows that respondent was predi sposed to reject
petitioner’s second offer. Respondent, however, filed the
Federal tax lien 1 week after petitioner’s second offer was
returned, and we are not persuaded that in doing so respondent
failed to properly consider petitioner’s second offer or abused
his discretion in any other manner.

Anmongst petitioner’s nunmerous argunments only one has any
potential for success--his allegation that he was suffering from
econom ¢ hardshi p when he submtted the second offer. Petitioner
relies on the internal revenue manual to support his position
that even if he has the ability to pay the liability, an offer-

i n-conprom se may be accepted if he suffers from econom c
hardship. See 1 Admnistration, Internal Revenue Manual (CCH),
sec. 5.8.11.2.1, at 16,385-5. Factors related to economc
hardship may include: (1) Long-termillness, nedical condition,
or disability may render the taxpayer incapable of earning a
living, (2) the taxpayer may have a set nonthly inconme and no

ot her nmeans of support, and the inconme is exhausted each nonth

Less: Expenses (3,384)
Di sposabl e i ncone (276)
Mul tiple X 48
Val ue of incone (13, 248)

Reasonabl e col | ecti on 36, 045
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caring for dependents, and (3) the taxpayer may be unable to
borrow agai nst the equity in assets so that enforced collection
is unlikely. 1d. Petitioner alleges that the first and third
factors are relevant to his situation.

Petitioner alleges that his wife's permanent disability
makes the first factor relevant. The only evidence petitioner
of fered concerning his wife's disability was: (1) H s statenent
in the second offer that his wi fe was unenpl oyabl e, was on Soci al
Security disability, and earned no incone; and (2) his own
general testinony that his wife becane disabled in 1999. Wen he
made his offer petitioner did not state the nature of her
disability, present any evidence of its financial effect, or even
allege that it caused econom c hardship. The only nonthly
expense submtted in the second offer that could have related to
his wife's disability was health insurance of $340, representing
only 10 percent of the clainmed expenses. The |ack of any
evi dence or specificity to support petitioner’s allegation |eft
respondent w thout an adequate basis for making any findings
concerning the financial inpact of the alleged disability. There
is no indication that the revenue officer summarily refused to
consi der any changed circunstances of petitioner. Rather,
petitioner did not provide sufficient proof of the nature and
extent of his alleged hardship.

Furt hernore, when econom c hardship is a factor in a doubt-
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as-to-collectibility situation, the unique circunstances of the
t axpayer to be considered in determ ning the taxpayer’s
reasonabl e basic living expenses do not include the naintenance
of an affluent or luxurious standard of living. Sec. 301.7122-
1T(b)(4) (i), Tenporary Proced. & Adm n. Regs, 64 Fed. Reg. 39024
(July 21, 1999); sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs.
Substantial equity in a home worth at |east $610, 000 woul d wei gh
against a finding that petitioner was suffering economc hardship
when he made the second offer.

Mor eover, petitioner’s allegations with regard to his hone
ownership show that petitioner’s assertions are unreliable.
Petitioner adm tted on cross-exam nation that he made a 50-
percent, $50,000 initial contribution to the downpaynment. In
addition, he stated in his first offer he had a 50-percent
interest in his hone before his wife's disability. He then
alleged in his second offer that his honme equity had dropped to
25 percent after the disability, even though he alleged that his
wife's condition necessitated his nmaking all the nortgage
paynments. Even though respondent accepts this decreased
ownership for purposes of the second offer, petitioner’s attenpts
to show a reduction in equity are superficial at best.

I rrespective of petitioner’s actual equity position, his
i nconsi stent, self-serving explanations show that his allegations

regardi ng his economc well-being and all eged hardship are



unreliabl e.

Next, petitioner argues that the third factor of economc
hardship, the inability-to-borrow factor, is relevant to his
situation. See supra p. 14. Cting 1 Admnistration, |nternal
Revenue Manual (CCH), sec. 5.8.11.2.1, at 16,385-5, petitioner
al l eges that the existence of the Federal tax |ien makes it
i npossi ble to borrow agai nst his home because “in today’s
financial market credit scoring is everything.” The only
evi dence that petitioner offers is Washington Miutual ' s general
policy:

Federal tax liens do not subordinate to any other
liens.

If the transaction is a refinance and the

applicant has entered into a repaynent agreenent,

the lien (which is also evidenced in the title

report) nust be paid in full at closing.

At the section 6320 hearing, the Appeals officer stated

t hat respondent would be willing to sign a certificate of
subordi nation to subordinate the lien to a new | ender. Fi nancing
could be available in this situation. Mst inportantly,
petitioner has not shown that the lien affected his ability to
borrow, or that he has attenpted to borrow only to be thwarted by
the existence of the lien. Therefore, it appears that petitioner
had sufficient equity in his hone agai nst which he could borrow.

In sum w thout nore specific evidence of petitioner’s

wi fe' s condition, respondent could not nake any findings as to
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hi s econom c¢ hardship. Moreover, even if respondent used all the
expenses petitioner submtted with the claim petitioner’s second
offer was still unreasonably Iow. Accordingly, respondent did
not abuse his discretion by rejecting petitioner’s second offer.

Under section 6320, the Appeals officer nust consider
collection alternatives as well as whether any proposed
col l ection action bal ances the need for efficient collection of
taxes with the legitimte concern that collection be no nore
intrusive than necessary. Secs. 6320(c), 6330(c)(2)(A(iii),
(3)(©. Even considering the circunstances in a |ight nost
favorable to petitioner, petitioner had the ability to pay over
$36, 000 yet offered only $2,200 to conprom se the outstanding
$38,165.32 tax liability. Petitioner suggested no reasonable
collection alternatives and woul d not even entertain any
collection alternative that did not involve the renoval of the
Federal tax lien. In light of petitioner’s inflexible stance,
respondent’s collection activity was no nore intrusive than
necessary. The Appeals officer thus conplied with the
requi renents of sections 6320(c) and 6330(c) when he conducted
the hearing and nmade a determnation to keep in place the lien
on petitioner’s assets.

Petitioner has the ability to pay his undi sputed tax
ltability. Mst of the liabilities that respondent is attenpting

to collect were due wth the self-assessed returns petitioner



filed nearly a decade ago.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
W thout nmerit, irrelevant, or noot. W hold that respondent did
not abuse his discretion and correctly determned to proceed with
col | ecti on.

To reflect the foregoing,

A decision will be entered for

respondent.



